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 1.  TIME:  8:30   CASE#: MSC11-00896 
CASE NAME: ALEXANDER VS. CHEVRON STATIONS 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY ANDREA ALEXANDER 
* TENTATIVE RULING: * 
 
The parties shall appear to answer the following questions (among others) and to set 

further dates. 

1) What is the expected range of awards to class members? 

2) What is the average net award per work week? 

3) What is the average hourly pay of the class members? 

4) Is there a payment to the LWDA? 

5) Has notice of this motion been given to the LWDA? 

6) Should the notice be printed in Spanish too?   

Please note that if the Court gives preliminary approval, that does not approve either an 

incentive payment or an amount of attorney fees.  Those will be decided, with a proper showing, 

at the time of the final approval hearing. 

Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

    

 2.  TIME:  8:30   CASE#: MSC12-00518 
CASE NAME: ESTATE OF RYOICHI KIKUCHI VS. SYNTHES, INC. 
HEARING ON MOTION TO BIFURCATE MEDICAL CAUSATION AND PUNITIVE DAMAGES 
FILED BY SYNTHES, INC., NORIAN CORPORATION 
* TENTATIVE RULING: * 
 
Defendant seeks to bifurcate the trial by isolating and trying issues of causation first.  They also 

seek to bifurcate out punitive damages issues; thus creating a potentially trifurcated trial. 

Section 598 of the Code of Civil Procedure permits bifurcation when “the convenience of 

witnesses, the ends of justice, or the economy and efficiency of handling the litigation would be 

promoted thereby.” Here, the principal arguments for bifurcating the issue of causation are 

(a) economy and efficiency, and (b) the ends of justice. 

Typically, when considering economy and efficiency, the Court is best informed by a detailed 

showing of how bifurcation will save trial time; viz. a list of which witnesses will testify in a 

bifurcated trial, which will testify in a non-bifurcated trial, how much time each witness is 

(roughly) likely to take, and (therefore) how much time will really be saved.  Here, defendants 

have not provided any such data.  It is difficult to evaluate the somewhat conclusory statements 

in both sides’ briefs.  Defendants say they will call approximately half a dozen witnesses on 

medical causation and “plaintiffs will have only three.”  Reading plaintiffs’ opposition leaves the 

Court with the impression that the latter assertion is an understatement. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   04/19/18 

 
 

- 2 - 

Thus, as to causation, the Court is not now persuaded that it will be economic or efficient to 

bifurcate that issue.  It reserves the right to consider the matter further at the issue conference 

when it has more detailed information on this point. 

With respect to the punitive damages issues, the Court will preclude the admission of evidence 

of a defendant’s profits or financial condition until after the jury returns a verdict for plaintiff 

awarding actual damages and finds that defendant guilty of malice, oppression or fraud. Civil 

Code § 3295.  To the extent that there are other items of evidence that a defendant wishes to 

exclude on the ground that it relates only to punitive damages, the Court will consider that (on 

an evidence-specific basis) when it hears motions in limine. 

Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

 3.  TIME:  8:30   CASE#: MSC12-00518 
CASE NAME: ESTATE OF RYOICHI KIKUCHI VS. SYNTHES, INC. 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY SYNTHES, INC., NORIAN CORPORATION 
* TENTATIVE RULING: * 
 
The motion for summary adjudication is granted in part and denied in part.  
 

I. Background 
 
The general facts of the case, and extensive procedural history, are familiar to the parties and 
the Court foregoes a detailed recitation. (See Line 4, below.)  Plaintiffs are estates of decedents 
represented by their respective heirs, as well as heirs making individual claims.  In this motion, 
Defendants Synthes, Inc. and Norian Corporation seek summary adjudication of plaintiffs’ 
claims for elder abuse, violation of the Unfair Competition Law (UCL), conspiracy, and 
negligence per se, as well as plaintiffs’ plea for attorney’s fees.  
 

II. Motions for Summary Adjudication 
 

A. Standards on Summary Judgment/Adjudication 
 
A motion for summary judgment/adjudication “shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” (Code Civ. Proc. § 437c(c).) The party moving for summary 
judgment carries both the burden of persuasion and the burden of production of evidence. 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   A defendant meets the burden of 
showing a cause of action has no merit by making a prima facie showing that one or more of its 
elements cannot be established – i.e., presenting affirmative evidence illustrating that plaintiff 
cannot prove an essential element – or by showing that there is a complete defense to the 
claim. (Id.; Code Civ. Proc. §437c(p)(2).)  “A prima facie showing is one that is sufficient to 
support the position of the party in question. [Citation.]"  (Aguilar at 851.) Once the initial burden 
is met, the burden shifts to the plaintiff to demonstrate the existence of a triable issue of material 
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fact. (Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1250, citing Aguilar at pp. 850-
851.)  In ruling on the motion, the court does not weigh the evidence or make credibility 
determinations.  (See Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.) 
 

B. Elder Abuse 
 
To the extent prior rulings of this Court have not already disposed of it, the motion for summary 
adjudication as to the elder abuse claim is granted.  The Court previously dismissed it, though 
plaintiffs reasserted it in the Second Amended Complaint.  It is missing from the proposed Third 
Amended Complaint and plaintiffs have dropped the claim.  (Statement of Undisputed Material 
Facts [“UMF”] 4, undisputed.)  
 

C. UCL 
 
Defendants argue that plaintiffs did not pay for Norian XR. JMMD Health System purchased 
both lots of Norian XR and the cost was not paid directly by plaintiffs.  (See UMF 21-24.)  
Plaintiffs have not shown that they lost money or property.  (UMF 11.)  Accordingly, plaintiffs 
cannot state a UCL restitutionary claim because the statute requires plaintiffs to suffer an injury 
in fact and to have lost money or property as a result of defendants’ conduct.  (Bus. & Prof. 
Code § 17204; see Korea Supply Co v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1146-
1147, Peterson v. Cellco Partnership (208) 164 Cal.App.4th 1583, 1590.)   This evidence is 
sufficient to meet defendants’ initial burden of demonstrating that plaintiffs cannot prove an 
essential element of the UCL claim. 
 
In response, plaintiffs provide evidence that Norian was charged to each of their individual 
accounts.  (Nations Decl., at Exhs. GG, p. 00003 [Kikuchi records]; Exh. KK, p. 00005 
[Marcelino records].)  Conceding that decedents “were not billed by Synthes directly,” 
(Opposition at p. 21: 17-18) plaintiffs show that the charges were ultimately passed through to 
them by the hospital.  Further, under the collateral source rule, their medical bills constitute 
monetary loss even if paid by Medicare.  (Hernandez v. California Hosp. Medical Center (2000) 
78 Cal.App.4th 498, 506.) 
 
In reply, defendants cite to different pages of the exhibits showing that there was no direct 
payment by plaintiffs for Norian XR, and that in fact both decedents paid the same amount for 
the procedure – roughly $840.  There is no proof, say defendants, that any of this money paid 
specifically for Norian XR; more likely, the insurance and/or Medicare payments did so.   
 
Proposition 64 requirements for injury-in-fact were designed to mirror federal requirements, 
adding the component of economic injury (lost money or property).  (Kwikset Corp. v. Superior 
Court (2011) 51 Cal.4th 310, 322; see McVicar v. Goodman Global, Inc. (C.D.Cal. 2014) 1 
F.Supp.3d 1044, 1051.)  A person who actually pays a charge, even if it is passed through 
another party first, establishes a concrete economic injury since he or she ultimately lost money.  
(See Kwikset at 325 [UCL standing satisfied if “a party has alleged or proven a personal, 
individualized loss of money or property in any nontrivial amount”].)  A Medicare payment does 
not vitiate plaintiff’s economic loss claim.  (Hernandez at 506 [“…[W]hen respondent established 
that Medi-Cal and Medicare made payments on behalf of plaintiff's father, it necessarily established 
the fact of damage.”].) 
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Here, the bills show charges specifically for Norian XR that were passed through to the plaintiffs.  
Accordingly, plaintiffs provide evidence creating a triable issue of fact and the motion for 
summary adjudication of the UCL claim is denied.  
 

III. Conspiracy 
 
Defendants cannot conspire as corporate parents with their subsidiaries nor as employers with 
their own employees.  (Everest Investors 8 v. Whitehall Real Estate Partnership Xi (2002) 100 
Cal.App.4th 1102, 1109 [“a corporation cannot conspire with itself--because an agent or 
employee who is acting within the scope of his authority is (in the eyes of the law) one and the 
same ‘person’ as the corporation.”].)  Plaintiffs neither dispute this law nor otherwise 
substantively oppose the motion as to this claim.  The motion for summary adjudication of the 
conspiracy cause of action is therefore granted.  
   

IV. Negligence Per Se 
 
Negligence per se is an evidentiary presumption of a failure to exercise due care arising from 
a statutory or regulatory violation.  For the presumption to apply: 1) the defendant must have 
violated a statute, ordinance, or regulation of a public entity; 2) the violation must be the 
proximate cause of plaintiff’s injury; 3) the injury must have resulted from an occurrence of the 
nature which the statute, ordinance, or regulation was designed to prevent; and 4) the plaintiff 
must be a member of the class of persons for whose protection the statute, ordinance, or 
regulation was adopted. (Evid. Code, § 669.)  Defendants contend that none of the statutes 
plaintiffs would use to satisfy the first prong can support the claim because they do not sound 
in negligence.   
 
A classic negligence per se scenario is the violation of a traffic law that causes injury: a driver 
running a red light and hitting another car.  In that case, the statute sets a standard of care 
(obey red lights) and a failure to abide by that standard is a breach of duty.  But when the 
violation of a statute does not amount to negligence an instead sounds in “trespass, conversion, 
fraud, nuisance, libel or slander, malicious prosecution or perhaps any other tort,” the statute 
cannot support a negligence per se presumption. (See Cal. Service Station & Automobile Repair 
Association v. American Home Assurance Co. (1998) 62 Cal.App.4th 1166, 1179, citing 
Prosser, Contributory Negligence as Defense to Violation of Statute, 32 Minn. L. Rev. 105, 109-
110 (1948).)  A “…presumption of negligence applies only after determining that the defendant 
owes the plaintiff an independent duty of care.” (Id. at 1180.)  A broader rule would convert any 
statutory violation into actionable negligence.  (See Quiroz v. Seventh Ave. Center (2006) 140 
Cal.App.4th 1256, 1285 [negligence per se “does not provide a private right of action for 
violation of a statute”].) 
  
Nonetheless, in the context of federal preemption analysis, the Court of Appeal has held that a 
negligence per se claim is not preempted by the Food Drug & Cosmetics Act. (Coleman v. 
Medtronic, Inc. (2014) 223 Cal.App.4th 413, 433 [“Here, the FDA's regulations are designed to 
limit risk inherent in class III medical devices, and as a recipient of one of those devices, 
Coleman is in the class of persons the regulations are meant to protect.”].)  That holding 
necessarily implies that an FDCA violation, like plaintiffs allege here, could be the statutory 
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prerequisite for negligence per se under Evidence Code section 669.  The Court appreciates 
that numerous federal cases have held differently, but it cannot accept defendants’ invitation to 
“revisit Coleman.”  (Defendants’ Memorandum, at pp. 11-12, fn 15.)  The decision of the Court 
of Appeal binds this Court. 
 
Accordingly, the motion for summary adjudication of the negligence per se claim is denied.  
 

V. Attorney’s Fees 
 
Plaintiffs seek attorney’s fees as private attorneys general.  (See Code Civ, Proc. § 1021.5.) 
Such fees may be awarded where, among other things, the necessity and burden of private 
enforcement make the award appropriate.  (Id.)  But here, no party disputes that public 
enforcement has been substantial, including criminal prosecutions, pleas, and penalties.  
(See, e.g., Plaintiffs’ Opposition at p. 15: 5-18; Nations Decl. at Exhs. OO, PP, QQ, RR, SS, TT, 
UU, VV.)  PAGA fees cannot be awarded in such circumstances.  (See, e.g., Conservatorship 
of Whitley (2010) 50 Cal.4th 1206, 1215 [“On the other hand, the award of attorney fees 
is not appropriate when the public rights in question were adequately vindicated by 
governmental action.”].) 
 
Plaintiffs argue that, unlike the prior actions, this case seeks to vindicate rights against 
defendant Hansjörg Wyss.  But that would not support a fee award against these defendant 
entities, which were subject to the earlier enforcement actions.   
 
Accordingly, summary adjudication of the claim for attorney’s fees is granted in favor 
of defendants. 

 

  

 4.  TIME:  8:30   CASE#: MSC12-00518 
CASE NAME: ESTATE OF RYOICHI KIKUCHI VS. SYNTHES, INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY HANSJORG WYSS 
* TENTATIVE RULING: * 
 
The motion for summary judgment is denied.  The motion for summary adjudication is granted in 
part and denied in part. 
 

I. Background 
 
This case concerns the use of a calcium phosphate bone void filler called Norian XR made and 
sold by Defendants Synthes, Inc. and Norian Corporation (collectively "Synthes"), Synthes 
having purchased Norian.  The FDA had specifically approved Norian XR as a bone-filler in 
December, 2002, but requiring that its label state that it was not to be used to treat vertebral 
compression fractures in the spine, or "VCFs,” a treatment termed “vertebroplasty”.  (Other 
Norian bone cement products – Norian CRS and Norian SRS – had likewise been FDA-
approved for use in non-spinal applications.) 
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Despite its promises to the FDA, Synthes marketed Norian XR for use in VCFs.  Between 
August, 2003, and January, 2004, Synthes trained spine surgeons to use Norian XR in VCFs as 
part of a test market to gather data on the product’s efficacy for that application.  This was 
illegal, as such testing would have required prior approval of the FDA through an Investigational 
Device Exemption (IDE). The FDA investigated and charged Synthes and several executives 
who ultimately pleaded guilty. (See, e.g., Declaration of Howard Nations, Exh. PP [Synthes Plea 
Agreement].) 
 
Plaintiffs are the estates of decedents Ryoichi Kikuchi and Barbara Marcelino, whose surgeries 
involved Norian XR, as well as the survivors as individual claimants.  Among others, plaintiffs 
have personally sued Defendant Hansjörg Wyss, who had been CEO, chairman, and principal 
shareholder of Synthes, Inc., at all relevant times. 
 
In this motion, Wyss seeks summary judgment or, in the alternative, summary adjudication. 
Wyss contends that, despite his leadership role at Synthes, he had no knowledge that Norian 
XR would be used on any patients without proper regulatory approval nor used specifically on 
plaintiffs.  He did not participate in any discussions resulting in that decision.  He was not 
personally investigated or charged.  Accordingly, he contends that personal liability cannot 
legally attach.  He raises additional challenge to specific causes of action and damage claims. 
 

II. Motions 
 
  A.  Standards on Summary Judgment/Adjudication 
 
A motion for summary judgment “shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” (Code Civ. Proc. § 437c(c).) The party moving for summary judgment carries 
both the burden of persuasion and the burden of production of evidence. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)   A defendant meets the burden of showing a cause 
of action has no merit by making a prima facie showing that one or more of its elements cannot 
be established – i.e., presenting affirmative evidence illustrating that plaintiff cannot prove an 
essential element – or by showing that there is a complete defense to the claim. (Id.; Code Civ. 
Proc. §437c(p)(2).)  “A prima facie showing is one that is sufficient to support the position of the 
party in question. [Citation.]"  (Aguilar at 851.) Once the initial burden is met, the burden shifts to 
the plaintiff to demonstrate the existence of a triable issue of material fact. (Laabs v. City of 
Victorville (2008) 163 Cal.App.4th 1242, 1250, citing Aguilar at pp. 850-851.)  Finally, in ruling 
on the motion, the court does not weigh the evidence or make credibility determinations.  
(See Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.) 
 
  B.  Summary Judgment on basis of Wyss’s Knowledge 
 
The motion for summary judgment on the basis that there is no evidence Wyss had knowledge 
about, participated in, or consented to the alleged torts is denied. 
 

i. Applicable Law 
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Imputing personal liability to a corporate director requires more than simply showing that they 
were in charge at the time of the events.  Rather, as stated in Frances T. v. Village Green 
Owners Assn. (1986) 42 Cal.3d 490, 503-505: 
 

It is well settled that corporate directors cannot be held vicariously liable for the 
corporation's torts in which they do not participate. Their liability, if any, stems 
from their own tortious conduct, not from their status as directors or officers of the 
enterprise. (See United States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 
Cal.3d 586, 595 [83 Cal.Rptr. 418, 463 P.2d 770].) "[An] officer or director will not 
be liable for torts in which he does not personally participate, of which he has no 
knowledge, or to which he has not consented. . . . While the corporation itself 
may be liable for such acts, the individual officer or director will be immune unless 
he authorizes, directs, or in some meaningful sense actively participates in the 
wrongful conduct." (Teledyne Industries, Inc. v. Eon Corporation (S.D.N.Y. 1975) 
401 F.Supp. 729, 736-737 (applying Cal. law), affd. (2d Cir. 1976) 546 F.2d 495.) 
… 
[L]ike any other employee, directors individually owe a duty of care, independent 
of the corporate entity's own duty, to refrain from acting in a manner that creates 
an unreasonable risk of personal injury to third parties. …[O]therwise, a director 
could inflict injuries upon others and then escape liability behind the shield of his 
or her representative character, even though the corporation might be insolvent 
or irresponsible. 

 
Thus a director’s conduct need not be active to impose liability. Directors can be liable if they 
“reasonably should have known that some hazardous condition or activity under their control 
could injure plaintiff [and] negligently failed to take or order appropriate action to avoid 
the harm.”  (Frances T. at 508-509; see Self-Insurers' Sec. Fund v. Esis (1988) 204 Cal.App.3d 
1148, 1162.) 
 

ii. Facts Regarding Wyss’s Knowledge 
 
The parties do not dispute that Wyss was aware of the fact that a Norian vertebroplasty product 
was being developed in the 2000-2002 timeframe – in other words, that the company was 
developing a bone-filing product to be ultimately used in VCF treatment.  (Opposition, 
p. 12: 25-27.)  Likewise undisputed: Mr. Wyss had no direct knowledge of the use of Norian XR 
in plaintiffs’ specific case, nor communicated with plaintiffs or their doctors directly.  (UMF 179-
187.)  As to the criminal charges, DOJ investigators did not ask to speak to Mr. Wyss and it 
does not appear that he was ever charged personally.  (UMF 63, 64.)  
 
But for this motion, the questions are more discrete.  Did Wyss know – or should he reasonably 
have known – that Norian XR was marketed and advertised to treat VCFs as part of an illegal 
test market in violation of FDA protocol?  Alternatively, did he participate in that decision, or did 
he otherwise consent to those acts?  And – central to this motion, which seeks summary 
judgment – is there any triable issue of fact as to his knowledge, participation, or consent? 
 

1. Wyss’s Motion  
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Wyss bears the initial burden of showing that plaintiffs cannot prove his knowledge.  He meets 
this through testimonial evidence that is either undisputed or not disputed substantively (e.g. 
testimony from individuals who state they did not communicate with Wyss, which plaintiffs 
dispute because Wyss was copied with them on an email, or present at the same conference 
with them).   
 
Mr. Wyss himself testified to his lack of knowledge. (UMF 6, 23-24, 61, 65-66.) A series of 
deponents directly involved in the development of Norian XR testified that either: 1) they did not 
know Mr. Wyss; 2) they did not know if he participated in the decision to market Norian XR 
without regulatory clearance; 3) they did not know if he had any knowledge of the illegal test 
market; and/or 4) they had no conversations with him about Norian XR despite their own 
involvement with the product.  (See UMF 27, 28 [Nisra Thongpreda, supervisor of the Norian XR 
team]; UMF 29 [Barry Sands, Group Manager who communicated with FDA about Norian XR; 
(UMF 31-34 [Kevin Carouge, former President of Osteobiologics and VP of Corporate 
Development at Synthes, whose roles included responsibility for Norian, who also testified to 
Wyss never mentioning or expressing knowledge of any illegal test market]; UMF 36 [Larry 
Huggins, former VP of Biomaterials at Synthes; UMF 37 [Ken Geskes, a Synthes employee 
involved with regulatory compliance]; UMF 38 [Michael Lehmicke, a product manager who 
worked on the cavity creation instruments]; see generally UMF 39-47.)   
 

2. Plaintiffs’ Opposition  
 
In response, plaintiffs provide evidence of Wyss’s general knowledge that Synthes was working 
on a vertebroplasty application of some kind, which supports only the fact – generally 
undisputed – that Synthes was looking to enter that market.  (See UMF 6, response and 
evidence; Nations Decl., Exh. H [““Notes from Conversations on Vertebroplasty”]; Exh. P 
[August, 2000 minutes showing discussion of test market for vertebroplasty]; Exh. R [email from 
Wyss in January, 2001 concerning starting a program for Norian vertebroplasty].)  
Independently, it does not show Wyss’s knowledge or participation in any illegal test marketing, 
though plaintiffs also offer it to support Wyss’s general involvement with the Norian product. 
 
Plaintiffs submit further evidence that in 2001 – prior to FDA approval, at least for Norian XR – 
Wyss was made aware of serious problems with the Norian bone-fill product.  On May 7, 2001, 
Dr. Ken Lambert emailed Wyss to complaint that “we don’t know what Norian is or what to do 
with it.”  Lambert references damages to several patients and that Synthes is “ignoring some 
facts about the material.”  He then offers to buy Norian.  (See Nations Decl., Exh. V.) 
 
Plaintiffs also focus on the decision by Synthes not to seek an IDE.  This decision was made 
in a November 15, 2001, Management Review Board meeting that included Wyss.  There, 
Tom Higgins – who was ultimately indicted – asked if a long-term IDE should be considered.  
The minutes reflect a decision not to do so, but to instead get “a few sites to perform 60-80 
procedures and help them publish their clinical results.”  (Nations Decl., Exh. T.)   
 
Wyss maintains that the November, 2001, meeting included a discussion about a test market, 
but solely for “cavity creation instruments”; that test market began sometime before September 
17, 2002.  (UMF 14-16.)  According to Josi Wood, a Synthes product manager for Norian, the 
“Cavity Creation System” refers specifically to a method of cement augmentation in a vertebral 
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body, though she equivocates on whether that was a classic vertebroplasty.  (Nations Decl., 
Exh. FFF, p. 63: 1-24.)  She also testified: “The company was aware that Norian was going to 
be used in treating [VCFs] … I knew that the product would be used in [VCFs] more than any 
other area.”  (Nations Decl., Exh. RR, p. 336: 23-25; p. 382: 16-18.)    
 
In early 2002, Wyss wrote to numerous people congratulating them on approval for Norian SRS 
– the earlier product – and noting that he was “worried in the Spine Area” and that the product 
was “probably not indicated” for that use.  (Nations Decl., Exh. W.)  In October of 2002, Wyss 
attended a meeting in which the Cavity Creation System was discussed.  (Nations Decl., Exh. 
BB.)  The decision was made to instigate a test market.  (Id.)  Another patient death occurred in 
January, 2003, though the evidence does not show Wyss was directly aware of this until later.  
(Nations Decl., Exh. CC; compare UMF 188 [Wyss testimony that he was not aware of deaths 
until “after the fact”].)  But talking points sent to Wyss for a PowerPoint presentation in March, 
2003 referred to Norian XR as a “bone void filler for the spine.”   (Nations Decl., Exh. EE.)   
 

iii. Ruling 
 
The Court finds sufficient evidence creating a triable issue as to whether Wyss met the 
standards for personal liability of a director.   
 
Wyss knew that Synthes was trying to develop a bone-fill product for use in vertebroplasty as 
early as 1999-2000.  In November of 2001, a management group including Wyss decided not to 
proceed with an IDE while Norian XR was in development.  Failure to submit an IDE application 
was a key factor in the ultimate indictment.  (Nations Decl., Exh. OO, p. 24.)  The Court does not 
agree with Wyss that the IDE issue is “speculation upon speculation.”  Rare is the case where 
there will be a smoking-gun item proving knowledge of a corporate CEO.  But Mr. Wyss 
attended this meeting and was, by definition, the most senior executive there.  It is not outside 
the bounds of reasonable inference to presume that, if he had indeed objected to the decision 
not to proceed with an IDE, this would have been noted.  The absence of a notation that Wyss 
specifically agreed is insufficient evidence to show his lack of consent for purposes of a 
summary judgment motion. 
 
Wyss’s motion also requires crediting only his interpretation of conflicting evidence as to his 
knowing about only the test market for the Cavity Creation System.   Plaintiffs provide evidence 
that the Cavity Creation System was designed specifically for vertebral injections of the Norian 
product, which would be an unapproved use.  Plaintiffs also provide evidence that Synthes 
always intended that the Norian product to be used for VCFs, suggesting that approval of a test 
market, even if only for the Cavity Creation System, reflected knowledge that the tests would 
involve vertebral application of the product.  Wyss was present for those approvals. 
 
Further, by 2003, talking points sent to Wyss for his speaking engagement at a seminar 
specifically reference the use of Norian XR in vertebroplasty.  Wyss testified that he did not use 
those notes, but a factual determination on this point requires weighing credibility.  Independent 
of this, receipt of these notes could show that he had knowledge of the Norian XR product being 
used in vertebroplasty, which is consistent with other deposition testimony from Ms. Wood that 
the company knew and intended that Norian would be used in vertebroplasty. A trier of fact 
could conclude that Mr. Wyss’s actions demonstrate both knowledge that the product was to be 
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tested on individuals in a manner not approved by the FDA, as well as “active participation” in a 
decision that ultimately resulted in FDA enforcement and indictments for unapproved testing.  It 
is entirely possible for a trier of fact to conclude that a reasonable director would not have acted 
similarly under the circumstances. (See Frances T., 42 Cal.3d at 509.)   
 
In sum, plaintiffs provide admissible evidence sufficient to create a triable issue of fact as to 
Wyss’s knowledge for purposes of personal liability.  The motion for summary judgment 
is denied.   
 
  C.  Summary Adjudication – Withdrawn/Dismissed Causes of Action 
 
The motions for summary adjudication as to the second, fourth, fifth, sixth, seventh, and eighth 
causes of action are granted.  Plaintiffs have withdrawn all but the second, which was dismissed 
and which plaintiffs are no longer pursuing.  (UMF 1-4, undisputed.)  
 
  D.  Summary Adjudication – Third Cause of Action (Fraud) 
 
The motion for summary adjudication of the cause of action for fraud is denied.   
 
Wyss claims there is no evidence of fraud because he made no misrepresentations directly to 
plaintiffs, decedents or their physicians; he did not aid and abet any other fraud; and the survivor 
claims for fraud fail for lack of pre-death economic damages. 
 
An action for fraud requires a misrepresentation, knowledge of falsity, intent to induce plaintiff’s 
reliance, justifiable reliance by plaintiff, and damages. (Okun v. Morton (1988) 203 Cal.App.3d 
805, 828.)  Aiding and abetting requires knowledge that another’s act constitutes a breach of 
duty and defendant’s substantial assistance or encouragement, or defendant’s substantial 
assistance combined with the defendant’s own separate tortious conduct.  (Goonewardene v. 
ADP, LLC (2016) 5 Cal.App.5th 154, 188.) 
 
Here, the fact that Wyss made no direct representations to plaintiffs is undisputed. From the 
opposition brief, it does appear that plaintiffs’ theory is aiding and abetting, i.e., that Wyss gave 
substantial encouragement to Synthes’ breach of duty in running an illegal test market, resulting 
in plaintiffs’ harm.  (See, e.g., Opposition at pp. 18-19.)  Triable issues of fact exist on this point.  
As set forth above, Wyss was aware of Synthes’s desire for a bone-fill product to be used in 
vertebroplasty, was made aware of certain test data showing problems with the Norian product, 
yet participated in the decision to proceed without an IDE.  It is hard to call such a decision 
insubstantial, given that Wyss was the senior executive in that meeting. His claims to not have 
known about the use of Norian XR in vertebroplasty, though talking points suggest that he was 
speaking about just such a use in 2003.  Whether Wyss used these talking points or not, the fact 
that they appeared in a draft presentation is credible evidence for a trier of fact to conclude that 
he knew Synthes was marketing Norian for this use contrary to FDA instructions. 
 
As to the survivor claims for damages, Hernandez would allow medical costs to be items of 
damages for this purpose, even if paid by Medicare.  But here, discovery suggests that plaintiffs 
are not pursuing such damages.   Form interrogatory responses indicated that plaintiffs were not 
seeking lost income or earnings, with typical language that investigation was ongoing; a second 
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supplemental set indicates that plaintiffs are seeking those damages.  (UMF 194-195, and 
response thereto.) John Kikuchi, representative for the estate of decedent plaintiff Kikuchi, 
testified that he was “not aware” if the estate was seeking damages for medical or hospital 
expenses.   (UMF 196.)  Georgia Baddley, the representative for the estate of plaintiff Marcelino, 
testified that she was not sure and “can’t remember” if the Marcelino estate was seeking 
medical expenses. (UMF 197.)  Both have now “clarified” their positions in supplemental 
declarations. (See Nations Decl., Exhs. LL and MM.)  Kikuchi states that at the time of his 2014 
deposition he was not aware of the ability to seek those damages. Baddley similarly states, 
consistent with her testimony, that she could not remember at the time of her deposition. 
 
While, even on summary judgment, a court will ordinarily give subsequent inconsistent 
declarations less weight than a prior deposition, here the declarations are not inconsistent. 
Kikuchi’s testimony was that he was “not aware of” claims for medical damages; Baddley 
testified that she could not recall.  Having been made aware of the right to seek them, both 
served supplemental interrogatory responses so stating.  Accordingly, under Hernandez and 
even presuming a Medicare reimbursement, plaintiffs state cognizable damages claims for a 
fraud cause of action.  
 
  E.  Summary Adjudication – Ninth Cause of Action (Conspiracy) 
 
Summary adjudication on the conspiracy claim is denied.   
 
California law on conspiracy provides: 
 

As long as two or more persons agree to perform a wrongful act, the law places 
civil liability for the resulting damage on all of them, regardless of whether they 
actually commit the tort themselves. "The effect of charging . . . conspiratorial 
conduct is to implicate all . . . who agree to the plan to commit the wrong as well 
as those who actually carry it out. [Citations.]" (Black v. Sullivan (1975) 48 Cal. 
App. 3d 557, 566 [122 Cal.Rptr. 119].) 
 
Therefore a plaintiff is entitled to damages from those defendants who concurred 
in the tortious scheme with knowledge of its unlawful purpose.  (Black v. Sullivan, 
supra, 48 Cal.App.3d at p. 566.) Furthermore, the requisite concurrence and 
knowledge "'"may be inferred from the nature of the acts done, the relation of the 
parties, the interests of the alleged conspirators, and other circumstances."'" 
(Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69 Cal.2d 305, 
316 [70 Cal.Rptr. 849, 444 P.2d 481].) Tacit consent as well as express approval 
will suffice to hold a person liable as a coconspirator. (Holder v. Home Sav. & 
Loan Assn. (1968) 267 Cal.App.2d 91, 108 [72 Cal. Rptr. 704].) 

 
(Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 784-785.) 
 
Here, as set forth in the prior sections, a trier of fact could conclude from the nature of the 
decision taken in November, 2001, not to pursue an IDE, and given the relation of the parties 
(Wyss as CEO of Synthes), that a conspiracy existed.  At the very least, a triable issue of fact 
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exists as to whether Wyss’s silence constitutes “tacit approval” of the plan, which included 60-80 
test procedures.   
 
  F.  Summary Adjudication – Punitive Damages 
 
The motion for summary adjudication of punitive damages is granted in part and denied in part.   
 
The individual plaintiffs’ claims for punitive damages are not cognizable under a wrongful death 
theory.  (See. e.g., Rufo v. Simpson (2001) 86 Cal.App.4th 573, 616, fn. 14 [“Punitive damages 
are not awardable to the heirs on their own cause of action for wrongful death.”].)  Summary 
judgment of punitive damages is granted in favor of Wyss as to those plaintiffs. 
 
As to the estate/survivor claims, as set forth above, those plaintiffs state pre-death economic 
damages and a cognizable fraud claim.  They are entitled to pursue punitive damages to the 
extent the decedents would have been entitled to them had they survived.  (Code Civ. Proc. § 
337.34; Garcia v. Superior Court (1996) 42 Cal.App.4th 177, 185.)  Summary judgment of 
punitive damages is denied as to the estate plaintiffs. 
 
  G.  Evidentiary Objections 
 
Plaintiffs’ objections to evidence are overruled in their entirety for failure to comply with Rule of 
Court 3.1354.   
 
As to Wyss’s objections, the Court rules only on those items of evidence it deems material to the 
disposition of the motion.  (Code Civ. Proc. §437c(q).)  
 

 Objection Nos. 21 and 22:  Overruled.  The statements are from an employee of a party 
opponent. The probative value is not outweighed by prejudice and the evidence is 
relevant to Wyss’s knowledge. 

 

 Objection No. 23:  Overruled.  The statements are of a party opponent. The probative 
value is not outweighed by prejudice and the evidence is relevant to Wyss’s knowledge. 

 

 Objection No. 28:  Overruled. Wyss introduced these documents in his own motion. His 
objection goes to the weight of the evidence based on plaintiffs’ “portrayal” of the 
documents, not to their admissibility. 

 

 Objection No. 29:  Overruled.  Offered to show knowledge.  The probative value is not 
outweighed by prejudice and it is relevant to Wyss’s knowledge. 

 

 Objection No. 31:  Overruled. The memo is prepared by a party opponent.  The 
probative value is not outweighed by their prejudice and they are relevant to Wyss’s 
knowledge.   

 

 Objections Nos. 32, 33, 36, 37:  Overruled.  The records show sufficient circumstantial 
evidence of authenticity and Wyss does not substantively dispute the payments.  If Wyss 
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has a specific reason to believe these are not authentic or accurate statements of 
payments, he may raise those issues at the hearing.   

 

 Objections Nos. 38, 39:  Overruled.  The declarants have personal knowledge of 
charges made to the estates they represent.  The statements are neither overly 
prejudicial nor irrelevant.  

 

 Objections Nos. 41, 42, 44, 46, 47, 50-54:  Overruled.  The documents related to the 
criminal indictments are not genuinely in dispute.  Their probative value outweighs their 
prejudice, and they are relevant to the liability issues.  

 

 Objection No. 43:  Overruled.  The testimony is not unduly prejudicial and relevant to 
Wyss’s knowledge.  

 

 Objection No. 45:  Overruled.  Wyss introduced these minutes in his own motion. His 
objection goes to the weight of the evidence based on plaintiffs’ “portrayal” of the 
documents, not to their admissibility. 
 

 Objection No. 48:  Overruled.  The deponent states her understanding of the Cavity 
Creation System, and that understanding is neither unduly prejudicial nor irrelevant. 

 

 

 5.  TIME:  8:30   CASE#: MSC13-00517 
CASE NAME: BULLERI VS. DOMINATOR 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY FRANK BULLERI JR. 
* TENTATIVE RULING: * 
 
Pursuant to CCP 1008 (a): 
 

When an application for an order has been made to a judge, or to a court, and refused in 
whole or in part, or granted, or granted conditionally, or on terms, any party affected by 
the order may, within 10 days after service upon the party of written notice of entry of the 
order and based upon new or different facts, circumstances, or law, make application to 
the same judge or court that made the order, to reconsider the matter and modify, 
amend, or revoke the prior order. The party making the application shall state by affidavit 
what application was made before, when and to what judge, what order or decisions 
were made, and what new or different facts, circumstances, or law are claimed to be 
shown. 
 

In addition, “[a] party seeking reconsideration also must provide a satisfactory explanation for 
the failure to produce the evidence at an earlier time.” (New York Times Co. v. Superior Court 
(2005) 135 Cal.App.4th 206, 212) Yolo County Dept. of Child Support Services v. Myers (2016) 
248 Cal.App.4th 42, 50. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   04/19/18 

 
 

- 14 - 

Here, plaintiff has not stated by affidavit what new or different facts, circumstances or law are 
claimed to be shown.  Rather, plaintiff is arguing the Court simply erred in its prior decision.  
That is not a proper basis for an application under CCP 1008. 
 
Even if the Court were to consider Frank Bulleri’s late-flied, amended declaration, Mr. Bulleri 
does not explain why the information contained in that pleading could not have been presented 
to the Court when the original motion for attorney fees was heard.  
 
In short, plaintiff has not made the necessary showing required by a motion under CCP 1008.  
The motion is denied. 
 
Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 
 
 

  

 6.  TIME:  8:30   CASE#: MSC14-01138 
CASE NAME: ST. PAUL VS. ACE LATHING 
HEARING ON MOTION FOR LEAVE TO FILE A 1st Amended COMPLAINT 
FILED BY ST. PAUL MERCURY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
  Plaintiff’s motion for leave to amend is denied.  An insurer does not have a right to 

equitable contribution against a subcontractor.  (See, Aerojet-General Corp. v. Transport 

Indemnity Co. (1997) 17 Cal.4th 38, 72; Herrick Corp. v. Canadian Ins. Co. (1994) 29 

Cal.App.4th 753, 763.) 

 The Crawford decision does not hold otherwise.  That decision addressed “issues 
concerning the contractual duty to defend in a noninsurance context [italics in original].”  
(Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541, 547.)  Footnote 12 of the decision 
states that the issue of contractual liability for defense costs, as raised in a general contractor’s 
cross-complaints against subcontractors during construction litigation that has not been 
concluded, may be deferred pending the outcome of the construction litigation “if the parties 
agree.”  (Id., at 565.)  Footnote 12 points out that the parties “saw no impropriety” in the 
procedure, or in the allocation formula, adopted by the trial court; neither side disputed the 
allocation formula.  (Ibid.) 
 

Nothing in Crawford suggests that that the California Supreme Court was intending to 
disapprove of established case law holding that a subcontractor is not a co-insurer for purposes 
of the equitable contribution doctrine.  Nor can footnote 12, which dealt with an allocation 
formula that neither side disputed, be fairly construed as creating a new cause of action out of 
whole cloth that an insurer might assert against a subcontractor after construction litigation has 
been concluded.  In the 10 years since Crawford was decided, no published opinion has 
invoked footnote 12 for the proposition that such a cause of action exists. 

 
The actual holding of Crawford was simple and carefully limited: 

 
We consider whether, by their particular terms, the provisions of a pre-2006 
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residential construction subcontract obliged the subcontractor to defend its 
indemnitee—the developer-builder of the project—in lawsuits brought against 
both parties, insofar as plaintiffs' complaints alleged construction defects arising 
from the subcontractor's negligence, even though (1) a jury ultimately found that 
the subcontractor was not negligent, and (2) the parties have accepted an 
interpretation of the subcontract that gave the builder no right of indemnity unless 
the subcontractor was negligent.  We conclude that the answer is yes.  We will 
therefore affirm the judgment of the Court of Appeal.  [Italics in original.] 

 
(Crawford, supra, 44 Cal.4th at 547.)  That holding is not helpful in the case at bar. 
 
 In the unrelated “Tentative Decision” on which plaintiff heavily relies, the Court cited 
footnote 12 to show that the general contractor in the underlying litigation could have sought the 
agreement of the subcontractors to pursue the procedure adopted by the trial court in Crawford.  
Had the general contractor done so, a fair allocation of defense costs would have been 
achieved without the necessity of a separate action for equitable subrogation.  The Court did not 
cite footnote 12 for the proposition that an insurer has a cause of action against a subcontractor 
for equitable contribution. 
 
 The Court also notes that plaintiff has never explained why it did not pursue causes of 
action for equitable contribution against defendants’ insurers.  There would appear to be no 
need to create a new equitable remedy when an established one already exists. 
 
 In light of this ruling, the Court need not reach other objections to the motion.  However, 
if this tentative ruling is contested, the parties should be prepared to address the issue of 
prejudice in greater detail. 
 
 In that case, the Court would be particularly interested in precisely what apportionment 
formula plaintiff believes would be applicable if plaintiff were allowed to pursue a cause of action 
for equitable contribution.  The case law governing how defense costs are allocated among 
co-insurers would appear to have little relevance to a cause of action by an insurer against a 
subcontractor.  (See, e.g., Dart Industries, Inc. v. Commercial Union Ins. Co. (2002) 28 Cal.4th 
1059, 1079-80.)  If the apportionment formula would require the consideration of factual matters 
that have not yet been the subject of discovery, including any expert testimony that bears on an 
allocation, the Court would be more inclined to find that plaintiff’s delay in bringing its motion to 
amend has been prejudicial. 
 
 Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 
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 7.  TIME:  8:30   CASE#: MSC14-01138 
CASE NAME: ST. PAUL VS. ACE LATHING 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 8.  TIME:  8:30   CASE#: MSC15-00941 
CASE NAME: TRAVELERS INSURANCE VS. MONSCHEIN INDUSTRIES 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY, et al. 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for leave to amend is denied.  An insurer does not have a right to 
equitable contribution against a subcontractor.  (See, Aerojet-General Corp. v. Transport 
Indemnity Co. (1997) 17 Cal.4th 38, 72; Herrick Corp. v. Canadian Ins. Co. (1994) 29 
Cal.App.4th 753, 763.) 
 
 The Crawford decision does not hold otherwise.  That decision addressed “issues 
concerning the contractual duty to defend in a noninsurance context [italics in original].”  
(Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541, 547.)  Footnote 12 of the decision 
states that the issue of contractual liability for defense costs, as raised in a general contractor’s 
cross-complaints against subcontractors during construction litigation that has not been 
concluded, may be deferred pending the outcome of the construction litigation “if the parties 
agree.”  (Id., at 565.)  Footnote 12 points out that the parties “saw no impropriety” in the 
procedure, or in the allocation formula, adopted by the trial court; neither side disputed the 
allocation formula.  (Ibid.) 
 

Nothing in Crawford suggests that that the California Supreme Court was intending to 
disapprove of established case law holding that a subcontractor is not a co-insurer for purposes 
of the equitable contribution doctrine.  Nor can footnote 12, which dealt with an allocation 
formula that neither side disputed, be fairly construed as creating a new cause of action out of 
whole cloth that an insurer might assert against a subcontractor after construction litigation has 
been concluded.  In the 10 years since Crawford was decided, no published opinion has 
invoked footnote 12 for the proposition that such a cause of action exists. 

 
The actual holding of Crawford was simple and carefully limited: 

 
We consider whether, by their particular terms, the provisions of a pre-2006 
residential construction subcontract obliged the subcontractor to defend its 
indemnitee—the developer-builder of the project—in lawsuits brought against 
both parties, insofar as plaintiffs' complaints alleged construction defects arising 
from the subcontractor's negligence, even though (1) a jury ultimately found that 
the subcontractor was not negligent, and (2) the parties have accepted an 
interpretation of the subcontract that gave the builder no right of indemnity unless 
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the subcontractor was negligent.  We conclude that the answer is yes.  We will 
therefore affirm the judgment of the Court of Appeal.  [Italics in original.] 

 
(Crawford, supra, 44 Cal.4th at 547.)  That holding is not helpful in the case at bar. 
 
 In the unrelated “Tentative Decision” on which plaintiffs heavily rely, the Court cited 
footnote 12 to show that the general contractor in the underlying litigation could have sought the 
agreement of the subcontractors to pursue the procedure adopted by the trial court in Crawford.  
Had the general contractor done so, a fair allocation of defense costs would have been 
achieved without the necessity of a separate action for equitable subrogation.  The Court did not 
cite footnote 12 for the proposition that an insurer has a cause of action against a subcontractor 
for equitable contribution. 
 
 The Court also notes that plaintiffs have never explained why they did not pursue causes 
of action for equitable contribution against defendants’ insurers.  There would appear to be no 
need to create a new equitable remedy when an established one already exists. 
 
 In light of this ruling, the Court need not reach other objections to the motion.  However, 
if this tentative ruling is contested, the parties should be prepared to address the issue of 
prejudice in greater detail. 
 
 In that case, the Court would be particularly interested in precisely what apportionment 
formula plaintiffs believe would be applicable if plaintiffs were allowed to pursue a cause of 
action for equitable contribution.  The case law governing how defense costs are allocated 
among co-insurers would appear to have little relevance to a cause of action by an insurer 
against a subcontractor.  (See, e.g., Dart Industries, Inc. v. Commercial Union Ins. Co. (2002) 
28 Cal.4th 1059, 1079-80.)  If the apportionment formula would require the consideration of 
factual matters that have not yet been the subject of discovery, including any expert testimony 
that bears on an allocation, the Court would be more inclined to find that plaintiffs’ delay in 
bringing its motion to amend has been prejudicial. 
 
 Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

 9.  TIME:  8:30   CASE#: MSC16-01188 
CASE NAME: MOHAMMAD VS. TEE IT UP LLC 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY ZARMINA MOHAMMAD 
* TENTATIVE RULING: * 
 
The parties shall appear to answer the following questions (among others) and to set further 

dates. 

1) Why is the cost of administration so high ($42.19 per class member)?  Did you seek 

competing bids? 

2) What is the expected range of awards to class members? 
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3) What is the average net award per work week? 

4) What is the average hourly pay of the class members? 

5) Has notice of this motion been given to the LWDA? 

6) What security has been given to assure the second payment? What is the consequence 

of a failure to make the second payment? 

7) By approximately how much will the employer side payroll tax payments reduce the net 

settlement amount? 

8) The class notice should be more explicit about the fact that class members will receive 

only half the payment now and half later.  See, e.g. Question and Answer #5. 

Please note that if the Court gives preliminary approval, that does not approve either an 
incentive payment or an amount of attorney fees.  Those will be decided, with a proper showing, 
at the time of the final approval hearing. 
 
Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

10.  TIME:  8:30   CASE#: MSC16-01188 
CASE NAME: MOHAMMAD VS. TEE IT UP LLC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. 

 

  

11.  TIME:  8:30   CASE#: MSC16-01923 
CASE NAME: LUNA VS. FRESENIUS USA 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY KATHY LUNA 
* TENTATIVE RULING: * 
 
The parties shall appear.  The Court has a number of questions, including, but not limited to: 
 

1) Why is the administrative fee $2,750?  That is nearly $100 per class member.  Did 
counsel solicit bids?  

2) Please be prepared to explain the formula by which the money will be distributed to the 
class members.  What was the miscalculation that leads to those who already received 
the most money for meal breaks being given the largest payment? 

3) How do you calculate that defendant’s maximum liability is $54,000? How much of that is 
wages? How much penalties?  What penalties are you including? 

4) What is the average net award?  What is the average hourly wage of the employees 
receiving an award?  On average, how many hours of pay does the average net award 
represent? 

5) What is the range of anticipated awards? 
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6) Are you able to say what the average award is per work week? 
7) How much is Ms. Luna expected to receive (apart from an incentive award)? 
8) Why is there a “non-disclosure, no publicity” provision? 
9) Did you employ the services of a mediator in reaching this settlement?  
10) How much are you seeking in attorney costs? 
11) In the notice, under heading 5, “was” should be “were.” 

 
Please note that if the Court gives preliminary approval, that does not approve either an 

incentive payment or an amount of attorney fees.  Those will be decided, with a proper showing, 

at the time of the final approval hearing. 

Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

12.  TIME:  8:30   CASE#: MSC16-01923 
CASE NAME: LUNA VS. FRESENIUS USA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear. 

 

  

 13.  [ Intentionally omitted.] 
 

 

14.  TIME:  8:30   CASE#: MSC17-01766 
CASE NAME: CONSUMER OPINION VS. ZCS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MARK W. LAPHAM ESQ. 
* TENTATIVE RULING: * 
 

Defendant Mark Lapham’s and Defendant Owen Mascott’s demurrers are continued to 

July 26, 2018 at 8:30 a.m. in Department 17. 

With the exception of the Civil Code §1714.10 issue, the Court is prepared to overrule 

the demurrers. However, given the continuance of the special motions to strike the Court 

continues the demurrers so that the section 1714.10 can be addressed at the same time in the 

motions and demurrers.  

The defendants raise several arguments in their demurrer. First, defendants argue that 

plaintiff lacks standing. “In general terms, in order to have standing, the plaintiff must be able to 

allege injury—that is, some ‘invasion of the plaintiff's legally protected interests.’ (5 Witkin, Cal. 

Procedure (4th ed. 1997) Pleading, § 862, p. 320; see Code Civ. Proc., § 367 [‘Every action 

must be prosecuted in the name of the real party in interest, except as otherwise provided by 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   04/19/18 

 
 

- 20 - 

statute’].)” (Angelucci v. Century Supper Club (2007) 41 Cal.4th 160, 175.) Standing may 

change when an action is based upon a statute, the Court looks “to the intent of the Legislature 

and the purpose of the enactment.” (Ibid.) Here, under a general standing analysis plaintiff has 

standing. Plaintiff has alleged that its website is being harmed by defendants’ actions. These 

allegations are sufficient for standing. 

Second, defendants argue that the litigation privilege applies to bar plaintiff’s claims. As 

explained in the accompanying ruling on the defendants’ special motions to strike, the Court 

does not find that the litigation privilege applies here.  

Third, defendants argue that the plaintiff has failed to allege facts to support its claims for 

abuse of process and violation of the Bus. & Prof. Code 17200 claim. 

 “To establish a cause of action for abuse of process, a plaintiff must plead two essential 

elements: that the defendant (1) entertained an ulterior motive in using the process and (2) 

committed a wilful act in a wrongful manner. [Citations.]” (Coleman v. Gulf Ins. Group (1986) 41 

Cal.3d 782, 792.) “The common law tort of abuse of process arises when one uses the court's 

process for a purpose other than that for which the process was designed. [Citations.] It has 

been ‘interpreted broadly to encompass the entire range of “procedures” incident to litigation.’ 

[Citation.] [¶] ‘[T]he essence of the tort [is] … misuse of the power of the court; it is an act done 

in the name of the court and under its authority for the purpose of perpetrating an injustice.’ ” 

(Rusheen, supra, 37 Cal.4th at 1056–1057.) Defendants argue that the complaint does not 

include facts showing either of the requirement elements. The Court disagrees.  

Defendants rely on cases that state that the filing or maintaining of a lawsuit for an 

improper purpose cannot be used to support a claim for abuse of process, however those facts 

may support a claim for malicious prosecution. (See JSJ Limited Partnership v. Mehrban (2012) 

205 Cal.App.4th 1512, 1523.) The purpose for this rule is to ensure that the “lack-of-probable-

cause” element of a claim for malicious prosecution is not negated by clever pleading. (See, 

Oren Royal Oaks Venture v. Greenberg, Bernhard, Weiss & Karma, Inc. (1986) 42 Cal.3d 1157, 

1169.) Plaintiff’s claim is not just a malicious prosecution claim that was cleverly pleaded as an 

abuse of process claim. Rather plaintiff is claiming that defendants filed unmeritorious lawsuits 

and then colluded with sham defendants to harm a non-party. These facts show a misuse of the 

court’s power and are sufficient to state an abuse of process claim.  

 A claim under Bus. & Prof. Code §17200 requires alleged acts that are ““unlawful, unfair 

or fraudulent”. (Bus &. Prof. Code §17200.) Defendants are correct that the unlawful prong 

requires an alleged statutory violation. (Berryman v. Merit Property Management, Inc. (2007) 

152 Cal.App.4th 1544, 1554.) Plaintiff did not allege a statutory violation in its complaint, 

however, plaintiff discussed several statutory violations, including Bus. & Prof. Code §6068, in 

its opposition to the demurrers. Thus, plaintiff could amend its complaint to allege a statutory 

violation. Plaintiff need not amend, however, because the acts alleged in the complaint are both  

unfair and fraudulent and thus plaintiff has already alleged a claim under §17200. 
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Defendants have also demurred on uncertainty grounds. “[D]emurrers for uncertainty are 

disfavored, and are granted only if the pleading is so incomprehensible that a defendant cannot 

reasonably respond. … We strictly construe such demurrers because ambiguities can 

reasonably be clarified under modern rules of discovery. [Citation.]” (Lickiss v. Financial Industry 

Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) In addition, “a demurrer for 

uncertainty will not be sustained where the facts claimed to be uncertain or ambiguous are 

presumptively within the knowledge of the demurring party. [Citation.]” (Ching (Yee) v. Dy Foon 

(1956) 143 Cal.App.2d 129, 136.) The Court has reviewed the complaint and it is not so 

uncertain that defendants cannot respond. The demurrers for uncertainty are overruled.  

Finally, defendants argue that plaintiff failed to comply with the pre-filing requirement in 

Civil Code §1714.10. The Court will rule on this issue at the continued hearing in this matter.  

Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

15.  TIME:  8:30   CASE#: MSC17-01766 
CASE NAME: CONSUMER OPINION VS. ZCS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY OWEN T. MASCOTT ESQ. 
* TENTATIVE RULING: * 
 
See line 14. 

 

  

16.  TIME:  8:30   CASE#: MSC17-01766 
CASE NAME: CONSUMER OPINION VS. ZCS 
HEARING ON MOTION FOR ORDER EXCUSING PARTICIPATION IN 
DISCOVERY FACILITATOR PROGRAM  /  FILED BY CONSUMER OPINION LLC 
* TENTATIVE RULING: * 
 
The motion to exempt plaintiff from the requirement of going through the Discovery Facilitator 
Program prior to filing a motion to conduct limited discovery is granted.  In this complex litigation 
department, the assigned judge considers requests to open discovery at case management 
conferences or on motion.  Indeed, it is generally the rule that the complex litigation department 
does not employ the Discovery Facilitator program.  See paragraph 11 of  “A Handy Guide to 
Department 17” at  
http://www.cc-courts.org/civil/docs/AHandyGuidetoDepartment17_%2011_17_17.pdf 

 

  

http://www.cc-courts.org/civil/docs/AHandyGuidetoDepartment17_%2011_17_17.pdf
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17.  TIME:  8:30   CASE#: MSC17-01766 
CASE NAME: CONSUMER OPINION VS. ZCS 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
COMPLAINT FILED BY MARK W. LAPHAM ESQ. 
* TENTATIVE RULING: * 
 

Defendant Mark Lapham’s and Defendant Owen Mascott’s special motions to strike are 

continued to July 26, 2018 at 8:30 a.m. in Department 17. As explained in detail below, the 

Court grants plaintiff’s request to conduct discovery related to its probability of prevailing on the 

merits. Plaintiff may file and serve a supplemental brief of no more than 10 pages and any 

additional evidence on or before June 28. Defendants may each file and serve a supplemental 

brief of no more than 10 pages and any additional evidence on or before July 12, 2018. 

Thereafter the Court will hold a hearing on whether plaintiff has shown a probability of prevailing 

on the merits of its claims against the defendants.  

Plaintiff sued various defendants, including attorneys Mark Lapham and Owen Mascott, 

for violation of Business & Professions Code §17200, abuse of process and civil conspiracy. 

Plaintiff operates a website called pissedconsumer.com where individuals can post reviews 

about their experiences with businesses. (Comp. ¶¶29-30.) Plaintiff alleges that the attorney 

defendants filed sham lawsuits. (Comp. ¶¶39, 49, 52, 61, 63, 72, 74.) Soon after the lawsuits 

were filed, the defendant named in the lawsuit would sign a stipulation for entry of judgment 

where the defendant would admit to making a several different defamatory statements and 

agree to a court order where the defendant would be ordered to remove the defamatory 

statements from internet search engines. (Comp. ¶¶53, 64, 75.) The defendants here would 

then use the court orders to de-index portions of plaintiff’s website containing the defamatory 

statements. (Comp. ¶¶54, 65, 76.) 

Defendants Lapham and Mascott have each filed a special motion to strike (or anti-

SLAPP motion) seeking to strike the entire complaint. Our Supreme Court described the two 

step process used in evaluating anti-SLAPP claims: 

The anti-SLAPP statute does not insulate defendants from any liability for claims 

arising from the protected rights of petition or speech. It only provides a 

procedure for weeding out, at an early stage, meritless claims arising from 

protected activity.  Resolution of an anti-SLAPP motion involves two steps.  First, 

the defendant must establish that the challenged claim arises from activity 

protected by section 425.16.  If the defendant makes the required showing, the 

burden shifts to the plaintiff to demonstrate the merit of the claim by establishing 

a probability of success.  

(Baral v. Schnitt (2016) 1 Cal.5th 376, 384 (citations removed) (emphasis in original).) 
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As to the first prong the Court finds that each of the causes of action in the complaint is 

based on protected activity – namely the filing of lawsuits and subsequent litigation activity.  

Plaintiff argues that the illegal activity exception applies to this case. For a plaintiff to 

defeat a defendant’s showing of protected activity based on the illegal activity exception, the 

defendant’s conduct must have been “illegal as a matter of law.”  (City of Montebello v. Vasquez 

(2016) 1 Cal.5th 409, 424 (emphasis in original).)  “The defendant must concede the point, or 

the evidence conclusively demonstrate it, for a claim of illegality to defeat an anti-SLAPP motion 

at the first step.” (Ibid.; see also Flatley v. Mauro (2006) 39 Cal.4th 299, 316) The allegations 

against the attorney defendants, if proven true, show that defendants violated Bus. & Prof. Code 

§6128(a), which makes it illegal for an attorney to engage in “deceit or collusion” with the “with 

intent to deceive the court or any party”. But, defendants do not concede that their conduct was 

illegal. Nor do defendants admit to plaintiff’s characterization of the facts. Thus, although 

plaintiff’s evidence is suggestive of illegal activity, it does not show that the defendants’ conduct 

was illegal as a matter of law. Therefore, on the record before it, the Court cannot find that the 

illegal activity exception applies.   

The Court must then consider whether plaintiff has shown a probability of prevailing on 

the merits. Plaintiff has requested the opportunity to conduct discovery. Before determining if 

discovery is appropriate in this case, the Court will address whether the litigation privilege bars 

plaintiff’s claims. If the litigation privilege applies to the facts alleged in the complaint then 

allowing plaintiff to conduct discovery would be futile.  

Defendants argue that plaintiff’s claims are barred by the litigation privilege, which is 

codified in Civil Code §47(b). The litigation privilege “applies to any communication (1) made in 

judicial or quasi-judicial proceedings; (2) by litigants or other participants authorized by law; (3) 

to achieve the objects of the litigation; and (4) that have some connection or logical relation to 

the action. [Citations.]” (Silberg v. Anderson (1990) 50 Cal.3d 205, 212.) “Because the litigation 

privilege protects only publications and communications, a ‘threshold issue in determining the 

applicability’ of the privilege is whether the defendant's conduct was communicative or 

noncommunicative. [Citation.] The distinction between communicative and noncommunicative 

conduct hinges on the gravamen of the action. [Citation.]” (Rusheen v. Cohen (2006) 37 Cal.4th 

1048, 1058.) 

The litigation privilege applies in a large number of situations, including when allegations 

of false or perjured declarations form the basis for tort liability (see, e.g. Pollock v. University of 

Southern California (2003) 112 Cal.App.4th 1416, 1430-1431), or where enforcement of a 

judgment relates to an underlying false declaration (Rusheen, supra, 37 Cal.4th at 1065).  

However, the litigation privilege does not apply to criminal prosecutions and state bar actions 

related to attorney misconduct. (See, e.g. Action Apartment Assn., Inc. v. City of Santa Monica 

(2007) 41 Cal.4th 1232, 1246-1247.) Nor does it apply to certain Business & Professions Code 

§17200 claims. (See American Products Co., Inc. v. Law Offices of Geller, Stewart & Foley, LLP 

(2005) 134 Cal.App.4th 1332; Kashian v. Harriman (2002) 98 Cal.App.4th 892, 899.) 
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Although the litigation privilege often applies where there are allegations of some false 

statement or deceitful conduct, those cases involve litigation in which there were opposing 

parties who had the opportunity to litigate the objectionable conduct in the original lawsuit. Here, 

the Court is faced with a different issue. The underlying lawsuits that form the basis of the 

plaintiff’s complaint are alleged to have involved plaintiffs and defendants who colluded to obtain 

court orders that directly affected a non-party to that lawsuit. Thus, the non-party had no ability 

to challenge the allegedly objectionable conduct in the underlying lawsuit.  

Neither party has cited a case that addresses the issue before this Court, and the Court 

is unaware of any.  

Our Supreme Court has explained that the “purposes of section 47, subdivision (b), are 

to afford litigants and witnesses free access to the courts without fear of being harassed 

subsequently by derivative tort actions, to encourage open channels of communication and 

zealous advocacy, to promote complete and truthful testimony, to give finality to judgments, and 

to avoid unending litigation (Silberg, supra, 50 Cal.3d at pp. 213–214.)” (Rusheen, supra, 37 

Cal.4th at 1063.) The court explained, “modern public policy seeks to encourage free access to 

the courts and finality of judgments by limiting derivative tort claims arising out of litigation-

related misconduct and by favoring sanctions within the original lawsuit. [Citations.]” (Ibid.) 

Rusheen discussed the various alternative remedies that were available to the plaintiff in the 

underlying lawsuit. (Id. at 1064.)  These policy considerations do not apply to the unique 

circumstances of this case.  

Here, the allegation is that the underlying lawsuits were a fraud on the court and, as a 

consequence, on a third party.  Thus, there is no policy concern about protecting the process in 

the underlying lawsuits, e.g., zealous advocacy and promoting complete and truthful testimony. 

The third party (plaintiff in this case) had no ability to challenge the litigants’ advocacy or 

veracity in the underlying litigation, since it was not made a party to that case or even given 

notice of it.  

Similarly, there is no concern about a litigant seeking yet another chance to litigate 

something that was (or could have been) decided in a completed lawsuit.  That litigant (plaintiff 

in this case) never had a first chance to litigate the issue. 

Instead, the policy that is implicated by this case is the protection of the very integrity of 

the judicial system.  It is the prevention of collusion and fraud; of the use of the judicial process 

to harm someone who was not given an opportunity to be heard in a case brought by and 

against the alleged colluders.  

Unlike Rusheen, the plaintiff here had and has no viable options other than the present 

lawsuit. Plaintiff was not a party to the underlying lawsuits, nor was it given notice of them.  The 

plaintiff had no opportunity to appear in the underlying lawsuits and raise its concerns about the 

alleged fraud. Indeed, the lawsuits involved stipulations for judgment filed shortly after the cases 

were brought and long before any hearings were held. Allegedly, the colluders defrauded the 
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court by bringing and “resolving” the litigation almost simultaneously – all to the detriment of a 

third party. 

Therefore, the Court concludes that the litigation privilege does not necessarily bar these 

claims against the attorney defendants as a matter of law.  

The Court also notes that even if the litigation privilege were to apply to this case 

generally, it would not apply to the Bus. & Prof. Code §17200 claim. (See American Products 

Co., Inc. v. Law Offices of Geller, Stewart & Foley, LLP (2005) 134 Cal.App.4th 1332; Kashian 

v. Harriman (2002) 98 Cal.App.4th 892, 899.)  

Having found that the litigation privilege does not apply does not end the Court’s inquiry. 

To defeat the SLAPP motion, plaintiff must present admissible evidence showing it has a 

probability of prevailing on the merits.  On this point, plaintiff has requested leave to conduct 

discovery. Once a special motion to strike is filed discovery is stayed, however, a court may 

allow discovery for good cause shown. (Code of Civil Procedure §425.16(g).) Here, there is 

good cause to allow plaintiff to conduct some discovery. The Court grants plaintiff’s request and 

lifts the stay on discovery.  

Defendants have also argued that plaintiff’s claim must fail because plaintiff did not 

obtain this Court’s permission before filing the complaint in violation of Civil Code §1714.10. The 

Court will consider this issue when considering whether plaintiff has a probability of prevailing on 

the merits. In the parties supplemental briefs, they may further address whether this case fits 

into an exception in Civil Code §1714.10(c) and if not, whether striking the conspiracy 

allegations can be done with leave to amend to allow plaintiff to seek the court’s permission to 

sue the defendant attorneys for conspiracy under Civil Code §1714.10(a). 

 

  

18.  TIME:  8:30   CASE#: MSC17-01766 
CASE NAME: CONSUMER OPINION VS. ZCS 
HEARING ON MOTION FOR ORDER EXCUSING PARTIES FROM 
DISCOVERY FACILITATOR PROGRAM  /  FILED BY CONSUMER OPINION LLC 
* TENTATIVE RULING: * 
 
See line 16. 
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19.  TIME:  8:30   CASE#: MSC17-01766 
CASE NAME: CONSUMER OPINION VS. ZCS 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY OWEN T. MASCOTT ESQ. 
* TENTATIVE RULING: * 
 
See line 17. 

 

  

20.  TIME:  8:30   CASE#: MSC17-01766 
CASE NAME: CONSUMER OPINION VS. ZCS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear. 

 

  

21.  TIME:  8:30   CASE#: MSC17-02112 
CASE NAME: MICHAEL PACHECO VS. SHEA HOMES 
HEARING ON MOTION TO DISMISS OR COMPEL 
FILED BY SHEA HOMES LIMITED PARTNERSHIP 
* TENTATIVE RULING: * 
 
The action is stayed. The parties are ordered to complete the agreed-upon pre-litigation 
process, as expeditiously as possible. Shea concedes that it cannot locate the relevant 
contractual documents with respect to Mr. Pacheco, Mr. and Ms. Hernandez, Mr. Alam and Ms. 
Hussain, and Ms. Powers. But the motion indicates that the pre-litigation procedures apply to 
each of the homes, and no opposition has been presented on that point. 

The motion does not provide the Court with a sense of how long the pre-litigation process will 
take. The Court sets a case management conference for July 16, 2018, at 8:30 a.m. On or 
before July 11, 2018, the parties shall file a joint case management statement (a manuscript 
statement; do not use the Judicial Council form). That case management statement shall 
provide a particularized update on the status of each individual home, in a way that permits the 
Court to ascertain quickly what has been done and what remains to be done to complete the 
pre-litigation process with respect to each home. The Court cautions the parties against letting 
this process languish. 

The Court dismisses the claims of Alvin Ramlu and Alena Lokomata related to their residence in 
Oakley. Shea correctly observes that Mr. Ramlu and Ms. Lokomata already have asserted these 
same claims in a separate lawsuit. The Court makes clear that the dismissal is not an 
adjudication on the merits and has no preclusive effect concerning Mr. Ramlu and Ms. 
Lokomata’s claims in the earlier-filed lawsuit or in any other proceeding. The dismissal is with 
prejudice, but the Court will not enter the dismissal until, at the earliest, April 26, 2018, to permit 
Mr. Ramlu and Ms. Lokomata to respond, if appropriate. (The opposition fails even to mention—
much less address—Shea’s contention that dismissal is appropriate with respect to Mr. Ramlu 
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and Ms. Lokomata. In an abundance of caution, the Court will not enter any dismissal until April 
26, in order to afford counsel a chance to appear at the hearing on this motion and explain the 
reasons (if any) why it is not appropriate to dismiss Mr. Ramlu and Ms. Lokomata’s claims.) 

Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

22.  TIME:  8:30   CASE#: MSL16-04542 
CASE NAME: WELLS FARGO VS. BIBBY 
HEARING ON MOTION TO ENTER A JUDGMENT PURSUANT TO STIPULATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is granted. 
 
Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

23.  TIME:  8:30   CASE#: MSN17-1822 
CASE NAME: SANTA CLARA VALLEY VS. SAN FRANCISCO 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY SAN FRANCISCO BAY REGIONAL WATER 
* TENTATIVE RULING: * 
 
Pursuant to stipulation, this demurrer is continued to May 31, 2018. 
 
Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

  

24.  TIME:  1:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
SPECIAL SET HEARING ON: OBJECTIONS TO COURT'S 2-7-18 TENTATIVE DECISION 
SET BY DEPARTMENT 17  [ PER RULE 3.1590(9) ] 
* TENTATIVE RULING: * 
 
The parties are to appear.  The remaining subcontractor defendants shall be prepared to 
address the arguments made in plaintiff’s February 22, 2018 Objections to Tentative Decision. 
 
Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 
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ADD-ON 

25.  TIME:  9:00   CASE#: MSC16-00550 
CASE NAME: TRAVELERS PROPERTY VS. ALLSTATE 
HEARING ON: MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY INSURANCE COMPANY, et al. 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for leave to amend is denied.  An insurer does not have a right to 
equitable contribution against a subcontractor.  (See, Aerojet-General Corp. v. Transport 
Indemnity Co. (1997) 17 Cal.4th 38, 72; Herrick Corp. v. Canadian Ins. Co. (1994) 29 
Cal.App.4th 753, 763.) 
 
 The Crawford decision does not hold otherwise.  That decision addressed “issues 
concerning the contractual duty to defend in a noninsurance context [italics in original].”  
(Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541, 547.)  Footnote 12 of the decision 
states that the issue of contractual liability for defense costs, as raised in a general contractor’s 
cross-complaints against subcontractors during construction litigation that has not been 
concluded, may be deferred pending the outcome of the construction litigation “if the parties 
agree.”  (Id., at 565.)  Footnote 12 points out that the parties “saw no impropriety” in the 
procedure, or in the allocation formula, adopted by the trial court; neither side disputed the 
allocation formula.  (Ibid.) 
 

Nothing in Crawford suggests that that the California Supreme Court was intending to 
disapprove of established case law holding that a subcontractor is not a co-insurer for purposes 
of the equitable contribution doctrine.  Nor can footnote 12, which dealt with an allocation 
formula that neither side disputed, be fairly construed as creating a new cause of action out of 
whole cloth that an insurer might assert against a subcontractor after construction litigation has 
been concluded.  In the 10 years since Crawford was decided, no published opinion has 
invoked footnote 12 for the proposition that such a cause of action exists. 

 
The actual holding of Crawford was simple and carefully limited: 

 
We consider whether, by their particular terms, the provisions of a pre-2006 
residential construction subcontract obliged the subcontractor to defend its 
indemnitee—the developer-builder of the project—in lawsuits brought against 
both parties, insofar as plaintiffs' complaints alleged construction defects arising 
from the subcontractor's negligence, even though (1) a jury ultimately found that 
the subcontractor was not negligent, and (2) the parties have accepted an 
interpretation of the subcontract that gave the builder no right of indemnity unless 
the subcontractor was negligent.  We conclude that the answer is yes.  We will 
therefore affirm the judgment of the Court of Appeal.  [Italics in original.] 

 
(Crawford, supra, 44 Cal.4th at 547.)  That holding is not helpful in the case at bar. 
 
 In the unrelated “Tentative Decision” on which plaintiffs heavily rely, the Court cited 
footnote 12 to show that the general contractor in the underlying litigation could have sought the 
agreement of the subcontractors to pursue the procedure adopted by the trial court in Crawford.  
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Had the general contractor done so, a fair allocation of defense costs would have been 
achieved without the necessity of a separate action for equitable subrogation.  The Court did not 
cite footnote 12 for the proposition that an insurer has a cause of action against a subcontractor 
for equitable contribution. 
 
 The Court also notes that plaintiffs have never explained why they did not pursue causes 
of action for equitable contribution against defendants’ insurers.  There would appear to be no 
need to create a new equitable remedy when an established one already exists. 
 
 In light of this ruling, the Court need not reach other objections to the motion.  However, 
if this tentative ruling is contested, the parties should be prepared to address the issue of 
prejudice in greater detail. 
 
 In that case, the Court would be particularly interested in precisely what apportionment 
formula plaintiffs believe would be applicable if plaintiffs were allowed to pursue a cause of 
action for equitable contribution.  The case law governing how defense costs are allocated 
among co-insurers would appear to have little relevance to a cause of action by an insurer 
against a subcontractor.  (See, e.g., Dart Industries, Inc. v. Commercial Union Ins. Co. (2002) 
28 Cal.4th 1059, 1079-80.)  If the apportionment formula would require the consideration of 
factual matters that have not yet been the subject of discovery, including any expert testimony 
that bears on an allocation, the Court would be more inclined to find that plaintiffs’ delay in 
bringing its motion to amend has been prejudicial.  
 
 Effective May 5, 2018 this case is re-assigned for all purposes to Department 39. 

 

 

 


